
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.:PFA/WE/372/99/IM  

In the complaint between: 

 

 

James Pietersen Complainant 

 

and  

 

PPC Retirement Fund Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

Introduction: 

 

This is a complaint in terms of Section 30A(3) of the Pension Funds Act of 1956. 

 

The respondent is a pension fund duly registered under the Pension Funds Act of 1956. 

 

The complainant was a member of the respondent until he was retrenched by his 

employer, a participating employer in the respondent, on 28 February 1997. 

 

The complaint concerns the calculation and payment of the amount of tax due on the 

retrenchment benefit paid to the complainant by the respondent and the responsibility for 

any additional tax demanded by South African Revenue Service in respect of the benefit 

after the event. 

 

The complainant=s complaint was lodged with the respondent on 19 March 1999 in the 
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form of letters hand delivered to Old Mutual Employee Benefits, as administrators of the 

fund, and PPC Riebeeck, as participating employer.  A copy of the complaint was also 

presented to the local Revenue Office. No satisfactory response was received from the 

respondent within the 30 days stipulated in the Act, and the complaint was then lodged 

with my office under cover of a facsimile letter dated 29 April 1999.  In response to a 

request from Mr Ian McDonald, senior investigator at my office, on 18 May 1999, Mr Des 

Rabe, Legal Advisor at Old Mutual Employee Benefits responded on behalf of the 

respondent on 21 May 1999. 

 

As the issues emerge clearly from the written submissions and the provisions of Section 

30F of the Act have been complied with, I have deemed it unnecessary to hold a hearing 

in this matter. 

 

Having completed my investigation by considering the written submissions, together with 

the report of my senior investigator Ian McDonald, I have determined the complaint as 

follows.  These are my reasons. 

 

The complaint: 

 

The complainant withdrew from the respondent on 28 February 1997 as a result of his 

retrenchment by his employer and was paid a retrenchment benefit in the form of a cash 

lump sum amounting to R126 588.72.  Tax of R23 367.86 was deducted by Old Mutual 

Employee Benefits on behalf of the respondent and paid over to the Revenue Office.  The 

net retrenchment benefit of R103 220.86 was then paid to the complainant. 

 

Subsequently the complainant received a letter from the Revenue Office advising him that 

insufficient tax had been paid on the benefit and requesting payment by him of a further 

R16 200.00. 

The complainant was under the impression that the amount of tax deducted was 

calculated by the respondent, or by Old Mutual Employee Benefits as administrators on 



 
 

3 

their behalf, and therefore the liability for any shortfall now due as a result of any 

miscalculation, rests with the respondent. 

 

Relief sought: 

 

The complainant requests the Pension Funds Adjudicator to order the respondent to pay 

the amount of the unpaid tax now due on the retrenchment benefit paid to the 

complainant.  Failing this, he requests the Pension Funds Adjudicator to make an order 

permitting the complainant to pay the additional tax due at the rate of R150 per month over 

a period of 108 months. 

 

The response from the respondent: 

 

In his response on behalf of the respondent, Mr Rabe claims that the respondent acted in 

good faith in terms of a tax directive received from the Revenue Office, as they are 

required to do in terms of the Income Tax Act and SARS practice.  He comments: 

 
A lumpsum benefit is subject to tax in terms of paragraph (e) of the definition of Agross income@ in the 

income Tax Act to the extent that it exceeds the tax-free amount reflected in the Second Schedule to 

the Act.  The taxable portion is taxed at the taxpayers average rate of tax in terms of Section 5(1) of 

the Act in the year of withdrawal. 

 

As fund-administrator we are the representative employers obliged to obtain a tax directive in respect 

of all fund-benefits we disburse to members.  The assessments as to the applicable tax to be 

deducted from a benefit is determined solely by SARS, bearing in mind that the administrator does 

not have access to all income details of fund-members upon which the average rating for tax 

purposes is determined.  We therefore submit that in the circumstances we and/or the fund are 

entitled to rely on the tax assessment determined by SARS for lumpsum tax purposes, there being 

no claim to negligence on the part of the administrator.  

He goes on to request that in terms of the above Old Mutual Employee Benefits and the 

respondent be exonerated of all liability for the additional tax due. 

 



 
 

4 

The issues for determination: 

 

It is unfortunate that the complainant, like so many of us who pay income tax as simple 

employees, lacks awareness as to how the tax system actually works.  Is it unreasonable, 

therefore, for him to assume that the amount of tax deducted from his benefit represents 

the full and final amount due?  And if not, who then is responsible? 

 

In his response the respondent indicates correctly the requirements of the Income Tax Act 

and the fact that the respondent is required to act as the Arepresentative employer@ in 

relation to the deduction of tax from its benefit.  However it must be emphasised that the 

rate of tax applicable is the tax payer=s Aaverage rate of tax in the year of withdrawal@.  

This Aaverage rate@ can only be determined accurately once the full tax year concerned 

has been completed and the total taxable earnings of the taxpayer in that year have been 

assessed.  It is impossible, therefore, for a tax directive issued by the Revenue Office and 

acted upon by the fund at the time of withdrawal to be other than an educated estimate of 

the actual amount of tax due.  The actual tax payable will only emerge once the tax 

payer=s tax assessment for that year has been completed.  The fund certainly cannot claim 

to know the exact income position of its members, and the Revenue Office concerned will 

only know this once all the necessary returns have been lodged and assessed.  If, as a 

result of this assessment, it is subsequently found by the Revenue Office that the amount 

of tax deducted should have been more, or less, as the case may be, then the 

responsibility for the balance falls on the taxpayer.  In this particular case the complainant 

received more than he was actually entitled to and is now required to repay the amount 

overpaid to the Revenue Office.  There can be no claim for negligence or 

maladministration by the respondent or its administrators. 

 

Referring now to the second part of the relief sought in the complaint it is not appropriate 

for me, in the circumstances, to direct how SARS should collect the amount of tax due.  I 

can only suggest that the complainant approach his local tax office personally to discuss 

the matter in terms of his personal circumstances, in which event I feel sure his request 
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will receive sympathetic consideration.  He can also follow the objection procedures 

provided in the Income Tax Act.   

 

For the aforegoing reasons the complainant=s complaint is dismissed. 

 

 

 

DATED at Cape Town this 3rd day of June 1999. 

 

 

 

 

________________________ 

JOHN MURPHY 

PENSION FUNDS ADJUDICATOR 

 

 

 


